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1. Lands and land titles—Boundaries— Verbal agreement—Subsequent descrip- 
tion in deed given by mistake.—A verbal agreement, accompanied by posses- 
sion and improvement, permanently locating a division line, is founded upon 
& good consideration, is not contrary to the statute of frauds, and will bind the 
parties and their privies. And one holding under a party to such an agree- 
ment may invoke it, although his deed of purchase by mistake prescribed a 
different line. The agreement woyld not be merged in or overruled by the 
deed. 

2. Lands and land titles — Division fence — Land occupied by mistake not held 
adversely, when.—One holding by mistake up to a division fence and over the 
true line, without intending to own anything more than what is embraced in 
the true line, does not hold the space intermediate between that line and the 
division fence adversely to the rightful owner. 

8. Lands and land titles — Surveyor — Plats and field-notes — Magnetic varia- 
tion — New and old lines.—When a surveyor makes and describes a new line 
by courses and distances, his plats and field-notes must show the magnetic 
variation from the meridian; but in establishing old quarter-section corners 
(Wagn. Stat. 1312, 3 31), or in establishing center corners upon the open lines 
(id. 1810, 3 24), the surveyor need not ascertain the magnetic variation. 
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Appeal from Livingston Court of Common Pleas. 


The evidence in this case showed that the appellant was the 
owner of 120 acres of land off the north side of the northwest 
quarter of section 1, in township 56, range 24, in Livingston 
county, Mo., and the respondent is the owner of the remainder of 
said quarter-section. The quarter-section was entered from the 
United States in the year 1857 by one Samuel Farris, under an 
agreement (as contended by appellant) with respondent that it 
should be divided between them in the proportions stated. Before - 
the purchase by Farris he entered upon and took possession of 
the north 120 acres of the said quarter-section, and the respondent 
took possession of the remainder in 1857, immediately after the 
entry by Farris. The same year, or the following one, Peck ran 
a dividing line between said Farris and the respondent’s land, 
cutting off 120 acres on the north, and said parties occupied and 
possessed accordingly. Afterward, in the latter part of 1859 
or early part of 1860, the said parties procured one Garvin, a 
surveyor, to re-run said line between said parties, which line was 
located by said Garvin at about the same place as that previously 
run by Peck. This line run by Garvin was used and recognized 
by said parties as the boundary between their lands from the 
time it was run until said Farris sold and conveyed his 120 acres 
to the appellant in 1868, by possessing and occupying up to it on 
their respective sides, and. by each party building one-half of a 
partition fence on said line. 

See further the opinion of the court. 


James McFerran, for appellant. 
Wait, Broaddus § Pollard, for respondent. 


Buiss, Judge, delivered the opinion of the court. 


The parties are adjacent owners of land embraced in the north- 
west quarter of section 1, etc., the defendant owning the north 
120 acres, and the plaintiff the balance. The plaintiff brings 
his action for some ten acres alleged to be inclosed and occupied 
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by the defendant over and above his 120 acres, and the contro- 
versy is in relation to the true division line. Defendant appeals 
from the judgment against him, and first objects to the action 
of the court in admitting in evidence the record of a survey made 
by the county surveyor, in which he established the destroyed 
quarter-section corners of said section 1, and run off the defend- 
ant’s land. The only colorable ground of objection was the 
omission by the surveyor to note upon the plat and ficld-notes 
‘¢ the magnetic variation which the lines of the survey were run,” 
as required by section 18, chapter 27, Gen. Stat. 1865 (Wagn.. 
Stat. 1809). The language of the statute requiring such varia- 
tion to be noted is general, and must apply to the record offered 
in evidence, unless from its object and the nature of the record 
it is inapplicable. The survey shows that the surveyor established 
the destroyed quarter-section corners on the north and south lines 
of the section, as well as the corner in the center of the section, 
and established monuments; also that he established the south- 
east and southwest corners of the 120 acres equi-distant from the 
north line of the section. In this the surveyor gives no courses 
whatever, nor was it necessary to do so. His only legitimate 
object was to find the old corners and to lay off the amount of 
land called for by defendant’s deed. In re-establishing the old 
quarter-section corners, according to section 31 of the statute, or 
in establishing the center corner upon the open lines, according 
to section 24, it does not concern the surveyor to know the true 
meridian or the variation of the needle. He runs no new lines ; 
he describes no new courses ; nor is it required that he give the 
courses contained in the map and field-notes of the original United 
States survey. Hence there car be no conceivable object in 
noting the magnetic variation at the time. Where he makes and 
describes a new line by courses and distances, it may become very 
important in after-years, in order, in the loss of monuments, to. 
ascertain its true location, to know the magnetic condition of the 
needle at the time, and its relation to his line. Hence he is 
required, in such cases, to say how the line was run — whether 
by the true meridian or by the needle; and if by the latter, how 
much it varied from the true meridian. But the requirement has 
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no relevancy to a record like the one under consideration, and, 
if followed, would be but an idle ceremony. 

The instructions given and refused are voluminous, and I have 
read them carefully to find the theory upon which the case was 
submitted and passed upon by the jury. I find, first, that the 
court gave the correct doctrine upon the question of adverse 
possession in holding by mistake up to a division fence and over 
the true line, without claiming to own anything more than what is 
embraced within the true line. The law upon that subject has 
been so repeatedly declared by this court as to require no further 
comment. (See St. Louis University v. McOune, 28 Mo. 485; 
Knowlton v. Smith, 86 Mo. 507 ; Thomas v. Bobb, 45 Mo. 884. ) 
But upon another and material question its views were clearly 
erroneous. The present defendant purchased of one Farris, and 
claims that before his purchase, and when the premises were 
owned and occupied by said Farris, an agreement was made and 
entered into between him and the plaintiff, adjusting their division 
line. From the instructions asked by defendant, which were 
refused, and from evidence ruled out, I understand the court to 
have held that whatever this agreement may have been, the 
defendant can not take advantage of it; that, inasmuch as the 
deed from Farris to him calls for 120 acres only, any agreement 
theretofore made in regard to the boundary line of said quantity 
of land, is merged in or is overruled by the deed, and is rendered 
of no effect. Ican not understand the ground upon which this 
holding was based. If the owners of contiguous lands are unable 
to adjust and fix the line that divides them by a valid agreement 
that shall bind their privies, then the line is not adjusted and 
fixed. It is set afloat by a comveyance or by the death of either 
party, and amounts to nothing more than a revocable license. 
But such is not the law in relation to agreements of this char- 


.wcter. Whenever they are treated as obligatory upon the parties 


to them, they are also obligatory upon those who claim under 
them, for when the boundary is fixed the estate passes as located 
to whoever is entitled to receive it. 

The case of Gooch v. Conner, 8 Mo. 391, referred to by 
counsel, does not bear upon the question, but only announces 
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the familiar principle that when a contract is reduced to writing, 
anterior stipulations are merged in the written instrument, and a 
license will be held to be revoked by a deed inconsistent with it. 

That a verbal agreement accompanied by possession and 
improvement, permanently locating a division line, is founded 
upon a good consideration, is not contrary to the statute of 
frauds, and will bind the parties and their privies, is the settled 
law of the country, and has been frequently recognized by this 
court. (Taylor v. Zepp, 14 Mo. 488; Blair v. Smith, 16 Mo. 
278, and the cases before cited.) But such agreement must 
be distingushed from cases where parties fix upon a line of 
separation, supposing it to be the true line, without any inten- 
tion of recognizing any other than the true line, or where they 
fix upon it as a temporary expedient until the true line can be 
ascertained. 

We are asked, in view of the assumed preponderance of evi- 
dence against the existence of the alleged contract pertaining to 
the division line, to affirm the judgment, even if we should find 
an error of law upon the record. This we can not do without 
denying to defendant the right of trial by jury. The court having 
admitted evidence tending to prove a contract between Farris and 
the plaintiff, afterward erroneously ruled it out, and refused to 
give the defendant, as Farris’ grantee, the benefit of any such 
contract. We do not know whether the jury would have found 
its existence or not. If the jury had found an agreement locating 
a doubtful division line, and that plaintiff and Farris, and after- 
ward the plaintiff and defendant, for a series of years, had occu- 
pied up to it and treated it a8 the permanent boundary of their 
several possessions, without reference to the true line, then the 
defendant would have been entitled to a verdict; and the court 
erred in not permitting him to avail himself of the alleged contract. 
The judgment will therefore be reversed and the cause remanded, 
The other judges concur. 
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Wiiiram H. H. Smrru, Appellant, v. James A. Myers AND 
AnpREW Myers, Respondents. 


1. Practice, civil — Costs — Superfluous costs may be retared and moncy re- 
funded by the clerk, when.— Where superfluous and unnecessary matter is 
inserted in a transcript by the clerk, costs may be retaxed, and the clerk may 
be compelled to refund costs taxed for such superfluous matter. 


Appeal from Livingston Court of Common Pleas. 
L. T. Collier, for appellant. 
Broaddus § Pollard, for respondents. 


Currier, Judge, delivered the opinion of the court. 


This cause is now here for the second time. (See 45 Mo. 434. ) 
The appellant objects to the action of the court below in giving 
and refusing instructions. 

Two of the three instructions asked by the appellant were given 
in the form asked, and the third the court gave upon its own 
motion, without any substantial variation of its terms. In regard 
to the action of the court on this subject the appellant has no 
shadow of ground for complaint. It is not objected that the 
instructions given by the court upon its own motion, or those 
given at the instance of the defendant, announce any untenable 
legal proposition; but it is urged in argument that they are 
inconsistent with the instructions given for the plaintiff. There 
is nothing here that would warrant.a disturbance of the judgment, 
and it will accordingly be affirmed. 

The motion to retax costs is sustained. At least one-half of 
the matter inserted in the transcript is wholly superfluous and 
unnecessary, and ought to have been excluded. The practice of 
expanding records with useless and immaterial matter is an evil 
that deserves attention and correction. The clerk of the Common 
Pleas Court is ordered to refund to the appellant $15 of the costs 
taxed for the transcript. (1 Wagn. Stat. 346, § 28.) The other 
judges concur. 
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JoszrH Bass, Respondent, v. SamuzL Tatcorr, Appellant. 


1. Replevin—Wheat— Warehouse charges—Loss by fire—Set-off.—In replevin 
for wheat, defendant justified the detention on the ground that he had a lien — 
for warehouse charges. Plaintiff, contra, claimed that a part of the wheat 
had been destroyed through defendan‘’’s negligence to an amount equal to 
the storage charges. Held, that evidence touching the loss of the wheat was 
proper. The allowance of the damage therefor did not enlarge the scope 
of the petition permitting a recovery of wheat not sued for, but went simply 
to the extinguishment of defendant’s lien. 


Appeal from Livingston Court of Common Pleas. 
L. T. Collier, for appellant. 


James McFerran, for respondent. 


CurRIgER, Judge, delivered the opinion of the court. 


The plaintiff sues in replevin to recover possession of a quan- 
tity of wheat which he says the defendant wrongfully detains 
from him. 

The answer admits the defendant’s possession, but justifies the 
detention of the wheat upon the ground that the defendant has a 
lien upon it to secure his warehouse charges. 

In reply the plaintiff meets the claim for warehouse charges by 
alleging, in the way of recoupment, that some forty bushels of the 
wheat originally stored with the defendant were lost and destroyed 
through his negligence, whereby the plaintiff claims to have suf- 
fered damage to an amount equal to the defendant’s rightful 
storage charges, and so the jury found the fact to be. 

The defendant objected to the evidence in proof of the loss of 
the forty bushels of wheat, and to the instructions founded upon 
it. The objection is founded upon the assumption that the allow- 
ance of damages for the wheat lost, in effect enlarged the scope of 
the petition, and permitted a recovery for wheat not sued for. 
The assumption is without foundation. The wheat sued for and 
in the defendant’s possession at the time the suit was instituted 
was seized and turned over to the plaintiff under the usual order 
in such cases ; that the plaintiff recovered, and it was all the wheat 
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recovered in the action. The damages allowed for the wheat lost 
and destroyed went simply to the extinguishment of the defend- 
ant?’s lien. The recovery under the petition was according to the 
petition and nothing more. 

Judgment affirmed. The other judges concur. 


& 
> 





Joun Jacops, ADMINISTRATOR OF SoLomon Lewis, Plaintiff in 
Error, v. Reusen Lewis, Defendant in Error. 


1. Mortgages and deeds of trust, foreclosure of — Installments on same note, 
suits upon —Cause of action. —The pendency of a suit to foreclose a mort- 
gage for the non-payment of one annual installment on a note is not sufficient 
ground for the abatement of a subsequent suit to foreclose the same mortgage, 
based on the non-payment of the next annual installment on the same note. 
Although the parties to the note and the mortgage are the same, yet the sub- 
sequent suit would be founded upon a different cause of action, and hence 
would not be deemed vexatious. It is immaterial that the evidence, as respects 
the instrument sued on, was the same. . 


Error to Fifth District Court. 
Collier & Turner, for plaintiff in error. 


I. The suit in the Circuit Court to recover the first installment 
of interest due on the note in controversy, and the suit in the 
Common Pleas Court to recover the second installment of interest 
due on said note, are based upon separate and distinct causes of 
action, notwithstanding the said installments of interest were 
secured by one and the same mortgage. A separate cause of 
action accrues whenever default is made in the payment of any 
installment of interest due on said note, and the parties in interest 
clearly have the right to subject the mortgaged property to sale, 
or so much thereof as may be necessary to pay such installment, 
until the whole mortgaged property shall have been sold. (9 Mo. 
288 ; 483 Mo. 517.) 

IL. It is not denied that where a mortgage is given to secure 
separate debts, and there has been a foreclosure and judgment for 
one debt, and the whole mortgaged property sold, there can be 
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no further foreclosure or sale for debts subsequently falling due. 
(7 Mo. 489.) 

III. But it is insisted that even in an equitable proceeding on a 
mortgage to secure different installments. falling due at different 
times, a decree of foreclosure may be rendered on the installment 
then due without waiting for all the installments to fall due; 
and if the property is susceptible of division, the same may be 
sold from time to time until the whole mortgaged property shall 
have been exhausted. (7 Ohio, 231; 2 Washb. 222.) 

IV. Where the mortgage is made to secure several creditors, 
each has a separate right of action, and may proceed without 
joining the others. (9 Mo. 277.) 

V. This suit is a proceeding at law under the statute, and 
is not governed by the doctrines and practice of equity. (43 
Mo. 503.) 


Broaddus § Pollard, for defendant in error. 


Plaintiff can not have more than one judgment for a foreclosure 
of the same mortgage, and subject the land to sale by judgments 
from different courts. (Lansing v. Capron e¢ al., 1 Johns. Ch. 
617; Bunkerhoof v. Thallhimer, 2 Johns. Ch. 486; Lyman v. 
Sale, 4 Johns. Ch. 488 ; Campbell e¢ a/. v. Macomb ef al., id. 
584; Buford & Henderson v. Smith, 7 Mo. 489.) 


CurrIER, Judge, delivered the opinion of the court. 


This suit was brought to foreclose a mortgage. The proceed- 
ing is under the statute (2 Wagn. Stat., ch. 99). The answer 
admits the execution of the note and mortgage sued on, and then 
alleges, as ground of abatement, the pendency-of a prior fore- 
closure suit between the same parties, founded upop the same 
note and mortgage, but for a different cause of action. 

The note in suit was payable in installments of $200 each; 
that is, $200 was payable annually during the lifetime of the 
payees, as the interest on $2,000. The first foreclosure suit was 
based upon the first of these installments, while the present suit 
is based upon the second, which had not matured at the time the 
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first suit was brought. In each case judgment is sought against 
the mortgaged premises, as also a general judgment for any 
unsatisfied balance. Whether the pendency of the first of these 
suits furnished sufficient ground for abating the second, is the 
question to be decided. . 

The ground upon which courts proceed in the abatement of 
subsequent suits, as was said in State v. Dougherty, 45 Mo. 294, 
is that they are unnecessary, and are therefore deemed vexatious. 
Where the subsequent suit is founded upon a different cause of 
action, as in the case now before the court, the principle has no 
application; for in that condition of things there is no ground 
for regarding the subsequent suit as vexatious. It is of no 
importance that the evidence is the same as respects the instru- 
ment sued on. The identity of the parties and cause of action 
is what is material. In the case before us the parties are the 
same as in the prior suit, and the note and mortgage are the 
same, but the cause of action is different. The causes of action 
areas separate and distinct as they would be if founded upon two 
separate notes. The pendency of the first suit is therefore no 
ground for abating the second. 

It is true that the mortgaged property can be sold but once 
under a judgment of foreclosure. (Buford v. Smith, 7 Mo. 489. ) 
Whether the creditor may have successive judgments against the 
property, and successive sales of different parts of it under the 
respective judgments, are questions not raised by the present 
record, and no opinion is expressed im respect to them. 

The judgment of the District Court is reversed and that of the 
Common Pleas affirmed: The other judges concur 








Jou F. Capy, Respondent, ». Wittam Krug, Appellant. 


1. Partnership — Account stated — Admissions.—The admission by one of two 
partners of the correctness of an account stated against the partnership is 
sufficient in a suit against the firm on such account, even though for want of 
service the suit has been dismissed as to the partner making the admission. 
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Appeal from Weston Court of Common Pleas. | 
Milton Campbell, for appellant. 


I. The account is not itemized, and is an insufficient founda- 
tion for an action. (Gen. Stat. 1865, p. 701, § 12; éd. 661, 
§ 88; Sess. Acts 1867, p. 133.) 

II. Unless this was an account stated between these parties 
there could be no recovery. The evidence shows that this account, 
or something like it, was presented to Faulkner, who made no 
objection to it. It was never presented to defendant. Faulkner’s 
silence on an account relative to matters with which Kyle had 
nothing to do, was not Kyle’s admission of its correctness. 


Doniphan § Coburn, for respondent. 
Waaner, Judge, delivered the opinion of the court. 


The plaintiff sued the defendant Kyle, together with one 
Faulkner, before a justice of the peace. Faulkner not being 
served with process, the case was dismissed as to him. The 
account was for making and repairing railroad ties, chopping 
wood, and other work, and was for the sum of $140, with a 
credit of $65 paid thereen. Plaintiff had judgment before the 
justice, and the case being taken by appeal to the Common Pleas 
Court, judgment was again rendered in his behalf. The account 
was not particularly itemized, and objection was taken to it on 
that ground; but it was claimed that it was a stated account, and 
that it was presented to Faulkner, who was alleged to be a 
partner, and that he paid the credits and admitted its correct- 
ness. As to whether or not there was a partnership between 
Kyle and Faulkner was a matter in dispute, and upon the evidence 
the finding below was that there was such a partnership. We are 
inclined to the opinion that there is no valid objection to this 
finding. It was a matter wholly raised by the evidence, and the 
question is not presented by any instruction in such a manner as 
to authorize us to review it. If the account, when presented to 
Faulkner, was acquiesced in or assented to by him, the statement 
in its present shape is sufficient against the partnership. 
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The instructions given by the court, though not entirely exempt 
from criticism, are substantially correct, and could not have 
misled the jury. They are certainly sufficiently favorable to the 
defendant. 

Judgment affirmed. The other judges concur. 





Eneteman & Horrman, Appellants, v. Mantua E. Graves 
et al., Respondents. 


1. Mechanic's lien — Judgment against 160 acres, improper.—Judgment against 
the entire farm of defendants, containing 160 acres, is unwarranted by the 
statute. . 


Appeal from Livingston Court ef Common Pleas 
Broaddus § Pollard, for appellants. 


James McFerran, for respondents. 
Waayer, Judge, delivered the opinion of the court. 


This was a proceeding instituted for the purpose of subjecting 
certain property of the defendants to a mechanic’s lien on account 
of work and Jabor done thereon. The court below gave judgment 
for the lienor against the entire farm of the defendants, contain- 
ing 160 acres of land. As the statute does not authorize such a 
judgment, it will be reversed. The other judges concur. 


oe om + 


James H. Bearry, Respondent, v. Tomas C. Furnatp, 
Appellant. 


1. Practice, civil — Judgment — Motion for new trial.—Where appellant fails 
to move for a new trial, the judgment of the lower court will not be disturbed. 


Appeal from Livingston Court of Common Pleas. 


Broaddus § Pollard, for respondent. 
L. T. Collier, for appellant. 
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Buiss, Judge, delivered the opinion of the court. 


There is no error in the record proper in this case, but if it 
exist at all would be found in the rulings of the court. — Inas- 
much, however, as there was no motion for a new trial to enable 
the court to reconsider such rulings, the judgment will be affirmed. 
The other judges concur. 





Tue Kansas Crty, St. JosepH anp Counci, Biurrs Ramroap 
Company, Relator, v. Ina K. ALDERMAN ef al. JUSTICES OF 
Nopaway County Court, Respondents. 


1. Railroads, subscription by County Court for —Mandamus.—In mandamus 
against the County Court of Nodaway county to compel the issue of certain 
county bonds in payment of shares of stock in the Missouri Valley Railroad 
Company: held, 1st, that the court might subscribe for the stock without 
submitting the matter to popular vote (Sess. Acts 1865, pp. 102-8, 33 10, 11); 
2d, that the fact that the road was not completed within the time called 
for by the contract —there being nothing to show that time was of the essence 
of the contract, and it appearing that the benefits sought to be derived from 
the road, and which were the inducements that led to the subscription, 
had accrued—would constitute no valid defense. If injury resulted from 
non-performance at the time, there might be an abatement in the shape of 
damages, but not an entire release from payment. 


Petition for Mandamus. 


The Missouri Valley Railroad Company was authorized to build 
a railroad through the county of Nodaway, and the laws under 
which said company were organized, and which were passed before 
the new constitution of Missouri took effect, authorized the coun- 
ties along the line of said railroad to make subscriptions to its 
stock and to issue bonds in payment thereof, submitting the 
proposition to take stock to a vote of the people. The County 
Court of Nodaway county, in 1867, submitted a proposition to 
the people of said county to subscribe for twelve hundred and 
fifty shares of the stock of the Missouri Valley Railroad Com- 
pany, and, as a part of the same proposition, that said county 
would take one thousand shares in the capital stock of another 
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railroad company. This proposition was assented to by vote, 
and afterward, in March, 1869, the county, by its duly authorized 
agent, subscribed for said twelve hundred and fifty shares of the 
Missouri Valley Railroad Company, to be paid in the bonds of 
said county as follows: $40,000 to be paid when said road was 
finished to Howard’s Mills; $45,000 to be paid when said road 
was finished to a point within one mile of the court-house of said 
county, and $40,000 to be paid when the road should be finished 
to the Iowa State line; and said subscription stipulated that said 
road should be finished to a point one mile from said court-house 
by the first day of May, 1869, and to the Iowa State line by the 
first day of May, 1870. The road was finished, but it was not 
finished within the time specified in the subscription. 


Hall § String fellow, for relator. 
Heren § Rea, for respondents. 


Waaner, Judge, delivered the opinion of the court. 


The motion is to strike out part of the respondent’s return as 
constituting no defense to the relator’s demand. It seems to me 
that that part of the return which sets up that there was no legal 
election is immaterial. Express power was given to the County 
Courts to take stock in the corporation, by law approved February 
18, 1865, without taking the sense of the voters (Sess. Acts 1865, 
pp- 102-8, §§ 10, 11), and this law was passed before the adop- 
tion of the present constitution, and therefore does not come 
within its prohibitions. That the court did order an election can 
make no difference. It was competent and proper for the court 
to consult the people, if it saw-proper, before making the sub- 
scription, but it was not bound to do so. In this case the court 
derived its power to subscribe from the law, and not from the 
voters. 

It further seems to me that the allegation that the road was 
not completed within @ certain time constitutes no valid defense. 
There is nothing to show that time was of the essence of the 
contract. It is admitted that the road has. been built, and that 
the benefits sought to be derived from it, and which were the 
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inducements that led to the subscription, have accrued; and when 
such is the case a party will not be allowed to shirk a just respon- 
sibility on such a pretext. If injury has resulted in consequence 
of non-performance at the time, there may be an abatement in 
the shape of damages, but not an entire release from payment. 

It further seems to me that the other matters moved to be 
stricken out are purely technical points, and present no sub- 
stantial defense to the real merits of the case. 

I am, therefore, in favor of sustaining the motion, and with 
the concurrence of the other judges it will be sustained. 





JAMEs P. Tompson, Plaintiff in Error, v. ANDREW M. 
THompson, Defendant in Error. 


1. Practice, civil — Supreme Court.—Where plaintiff in error fails to file any 
statement or brief, as required by the statute (Wagn. Stat. 1068, 2 30), the 
cause will be dismissed. 


Error to Fifth District Court. 
Dunn, for plaintiff in error. 
Vories & Vories, for defendant in error. 
CurRIER, Judge, delivered the opinion of the court. 


The plaintiff in error having failed to file any statement or 
brief, as directed by the statute (Wagn. Stat. 1068, § 30), the 
cause will be dismissed. (Dean v. Ewing, 33 Mo. 172.) The 
other judges concu 


~ 
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Lucy A. Fisk e¢ al., Defendants in Error, v. Harpin R. 
Wrieut, Plaintiff in Error. 


1.. Husband and wife — Separate property — Issues and products of real estate 
of wife.—Where a married woman bought a farm and a quantity of personal 
property, partly on cash and partly on credit, and subsequently paid the notes 
given for the remainder due on the personalty out of the products of the farm: 
held, that such manner of payment of the personalty did not make it products 
of the real estate of the wife, so as to exempt it under the statute (Wagn. 
Stat. 985, 3 14) from liability for the husband’s debts. 
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Appeal from Livingston Court of Common Pleas. — 


Broaddus § Pollard, for plaintiff in error, cited Sherman 
y. Elder, 24 N. Y. 384. 


J. McFerran, for defendants in error. 


The property in controversy is not the separate property of 
Lucy A. Fisk, and she has. no interest therein. At most it was 
her legal property only, and, having been reduced to possession 
of her husband, was liable for his debts on execution. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff, Lucy A. Fisk, purchased a farm and the cattle and 
other personal property upon it, for which she paid in cash $1,500 
upon the farm and $400 upon the personal property, and gave 
her notes for the balance. She, with her husband and sons, went 
upon the farm. It was worked by the family, and the husband 
paid the notes given for the personalty from its products. Sub- 
sequently defendant, as constable, by virtue of several executions 
issued upon judgments against the husband for his sole debts, 
levied upon sundry cattle, part of the property thus purchased, 
and the present action was brought for its recovery. The plain- 
tiffs claim that it was exempt from execution by virtue of section 
14 of the act concerning married women (Wagn. Stat. 935), 
which provides that ‘‘the rents, issues. and products of the real 
estate of any married woman * * *_ shall during coverture 
be exempt from attachment or levy of execution for the sole debts 
of her husband.” 

But, unfortunately for this claim, the property in dispute was 
not the product of the realestate. It was simply personal prop- 
erty purchased by the wife, partly with her money and partly 
upon credit. It is claimed to be such product only from the fact 
that the debt contracted in its purchase was paid by the husband 
by the sale of crops raised by him upon the farm. However far 
we might go in tracing out the products of the wife’s real estate 
and protecting them in her hands from her husband’s creditors, 
we can not say that property purchased by her before the farm 
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had produced anything can be made farm products. The wife 
owed certain debts that were paid by certain productions, which, 
before being sold, could not have been levied on by the husband’s 
creditors. Suppose we were to assume that the exemption goes 
to the proceeds of these productions—z. e., to cattle or other 
property purchased by the grain, ete., raised upon the farm — 
in that case would it follow that the payment of a debt would 
affect the property for which it was contracted, and make that also 
a farm product? I think not, especially where the debt was only 
a part of the consideration for the property. It would certainly 
be a novel kind of subrogation. 

The statute is a beneficent one, and we are disposed to give it 
a fair construction to carry out its object. If the wife owns real 
estate, she and her family should not be deprived of its use ‘in 
consequence of the misfortunes or misconduct of the husband. 
But the construction should be a reasonable one, and in these 
modifications of the common law, courts can not go beyond the 
obvious meaning of the statute. Our Legislature may hereafter 
go so far as to separate entirely the property interest of husband 
and wife, but they have not yet deprived the husband of his 
' common-law interest in her personalty. In the present case the 
stock and other personal property purchased by Mrs. Fisk became 
her husband’s, and, so far as this statute is concerned, became 
liable for his debts. 

The other judges concurring, the judgments will be affirmed. 





Jane W. Mrrcuett, Defendant in Error, v. Norman W. Buss 
AND WILuiaAM MitcHett ef al., Plaintiffs in Error. 


1. Administration — Sales — of statute must be complied with.— 


The statute (Wagn. Stat. 98, 3 33) which requires that proceedings concerning 
administrators’ sales of real estate shall be reported to the court at the next 
term of the court after such sale, must be strictly complied with, or the sale 
will be held irregular and void. (Speck v. Wohlien, 22 Mo. 310; Strouse v. 
Drennan, 41 Mo. 289, cited and affirmed.) e 


23—voL. XLVI. 





ee 














854 ST. JOSEPH. 


Mitchell v. Bliss et al. 








Error to Fifth District Court. 
Broaddus §& McFerran, for plaintiffs in error. 


The title of defendants in error to the land in controversy is 
through the deed of the administrator. But the report of the sale 
by the administrator was not made to the next term of the court, 
but at the same term, and thereupon conveyed to the defendants 
in error no title. (Strouse v. Drennan, 41 Mo. 289; Sess. Acts 


1865, p. 86, §§ 1, 11.) 
L. 7. Collier and Turner, for defendant in error. 


I. The plaintiffs in error can not properly question the regu- 
larity of any of the proceedings attending such sale, inasmuch 
as their pretended title in the premises was obtained through 
fraud and with full notice of the equities of defendant in error, 
as charged in the petition. (10 Pet. 473; 15 Ohio, 703; 2 
How. 319.) 

II. As to the time’the sale was approved, see 16 Mo. 9; 19 
Mo. 45; 22 Mo. 310; 36 Mo. 512; 41 Mo. 294. 


Buiss, Judge, delivered the opinion of the court. 


The petition states that Robert W. Mitchell died, the equitable 
owner of certain real estate, for which he held a title bond from 
defendant Bliss; that the interest of said Mitchell was sold by 
his administrator for the payment of his debts, and purchased 
by the plaintiff; that the said Bliss, instead of conveying the 
title to the purchaser, conspired with the other defendants to 
defraud her, and, without consideration, executed to them a quit- 
claim deed of the premises ; and the petition asks that said deed 
be canceled and that the title be vested in her. In setting out 
the sale the petition shows that the administrator failed to comply 
with section 83, chapter 122, Gen. Stat. 1865 (Wagn. Stat. 98), 
which expressly requires that the proceedings shall be reported to 
the court ‘‘ at the next term of the court after such sale ;”? but, 
on the other hand, the order was made and the sale reported and 
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approved at the same term of court. To this petition the defend- 
ants demurred, but the demurrér was overruled and judgment 
given upon it. 

Upon the main question raised by the demurrer there can be 
no doubt whatever. The sale was irregular; the express require- 
ment of the statute was disregarded—a requirement that has 
always been held by us to be a material one and essential to the 
validity of the sale. (Speck v. Wohlien, 22 Mo. 310; Strouse v. 
Drennan, 41 Mo. 289.) But the plaintiff claims that the defend- 
ants have no right to raise that question ; that it is admitted by 
the demurrer that Bliss, the original vendor, conveyed the title 
to the other defendants to prevent the plaintiff from obtaining it, 
and that the heirs are alone interested in disputing the plaintiff’s 
right. Suppose, under the petition, we treat the deed of Bliss as 
a nullity, in what condition, then, would the plaintiff stand? 
Simply as presenting a petition for specific performance. She 
claims that she has purchased the equity and is entitled to a con- 
veyance. If she has not purchased it she has no standing what- 
ever in court, and has no right to the relief she seeks. The 
decree below gives her the legal title, while all the cases hold that 
the legal title can not pass by a sale like the one under which she 
claims. It could only have been rendered upon the assumption 
that a court of equity will correct substantial errors in the execu- 
tion of statutory power for the conveyance of land, which is never 
done. The statute provides for the sale of the interest of the 
deceased, and it makes no difference whether that be his legal 
title or a right to obtain such title. Whatever interest he had 
passes by the sale if the statute is followed. Not being followed 
in this case, for reasons fully stated in the cases above cited, we 
must hold that the plaintiff did not purchase the equity and is not 
entitled to relief. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 
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Ricuarp H. Durerts, Plaintiff in Error, v. Bensamin Brieus 
AnD ApraHAM McPixKs, Defendants in Error. 


1. Sheriff's deed, recitals in.—The recitals in a sheriff’s deed are conclusive on 
the parties to the deed and those claiming under them. 

2. Executions -- Sales under satisfied executions — Evidence, parol, touching.— 
When it appears that certain of the premises levied on were sold by virtue of 
one or more executions after such executions were satisfied by the sale of other 
property, the deed as to such premises so subsequently sold is void and inopera- 
tive; and the question whether the premises were sold under executions which 
had thus performed their office was one to be decided either by the recitals of 
the sheriff’s deed or by evidence aliunde. 

3. Sales —Vendor’s lien waived by taking collateral security.—~It is the settled 
law in this State that where the vendor of land takes collateral security for 
the purchase money, he will be presumed to have waived his lien upon the 
land conveyed; and if he entertained a different intent, he must show it by 
satisfactory testimony. 


H. L. Lipscomb, for plaintiff in error. 


The courts below erred in admitting the testimony of Muldrow, 
MePike, Briggs, and others, to contradict the sheriff’s deed to 
Proctor. Muldrow was himself the sheriff. (Jackson v. Cray, 
12 Johns. 427; Jackson v. Vanderheyden, 17 Johns. 167; 
Jackson v. Eberle, 20 Johns. 49; Jackson v. Roberts, 7 Wend. 
83; Reed v. Austin, 9 Mo. 723.) 

Aside from the Proctor execution, the sale under the Rice 
execution carried the title. The Rice execution was against B. 
M. Briggs only, and was based upon the oldest judgment — 
August 26,1859. Even if more land was sold than was sufficient 
to pay the Rice debt, this would be no defense. It might be an 
irregularity (if true, which is denied), to be corrected by direct 
application on the part of B. M. Briggs to the Circuit Court for 
that purpose. But whilst the sale and deed remain, it can be no 
defense to plaintiff’s claim. (Reed v. Austin, 9 Mo. 718; Huks 
v. Perry, 7 Mo. 346; Landes v. Perkins, 12 Mo. 238 ; Draper v. 
Bryson, 17 Mo. 71.) The lien of the Rice judgment was con- 
tinued by the levy of the execution. (Bank y. Wells, 12 Mo. 861.) 

Ely, grantor of B. M. Briggs, waived his lien as vendor when 
he made a deed and took B. M. Briggs’ note with John C. Briggs 
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as surety. (4 Kent, 153 ; Fish v. Howland, 1 Paige, 20; Delassus 
v. Porter, 19 Mo. 425; Adams v. Cowherd, 30 Mo. 459; Sulli- 
van vy. Ferguson, 40 Mo. 79-90; 2 Washb. Real. Prop. 90-3.) 
Ely having by deed passed the title to B. M. Briggs, no lien 
could exist in favor of his assignee Martin, and plaintiff being 
no party to Martin’s suit and decree in Ralls Circuit Court, is 
not affected thereby. (4 Kent, 153, note 5; 11 Gill. & Johns. 
217; 6 How., Miss., 862; 1 Paige, 301; 2 Washb. Real Prop. 
92-4; 30 Mo. 459-61.) 

Again, Martin had taken a note from B. M. Briggs and J. C. 
Briggs, and the note assigned, if any, and the assignment thereon, 
if any, had |png before his suit in Ralls passed away and ceased 
to exist. 

Defendant’s instructions should have been refused. The first 
instruction assumes the existence of a vendor’s lien in behalf of 
Martin, and asserts that the non-payment of a part of the pur- 
chase money creates a lien, igtioring the facts in proof — that 
Ely, grantor of Briggs, had made an absolute deed and taken 
independent security ; that Martin was his assignee, and that the 
assigned note had been surrendered to Briggs. 


J. T. Redd, for defendants in error. 


A recital in a deed is not conclusive, and has not been so held 
except in a class of cases where it is introduced against a party to 
the reciting deed, or one who claims under a party by title derived 
subsequent to the reciting deed. (Crane v. Morris e¢ a/., 6 Pet. 
611; Penrose v. Griffith, 4 Binn. 231; Carver v. Jackson, 4 Pet. 
83; Stewart v. Butler, 2 Serg. & R. 882; see also Greenl. Ev., 
§§ 2, 8, note 2; id., §§ 204, 279; Fine v. St. Louis Public 
Schools, 80 Mo. 148, 173-4; Hempstead v. Easton, 33 Mo. 
147.) The statute (R. C. 1855, p. 748, § 56) does not say the 
recital shall be even prima facie sufficient to-prove the fact 
recited. 

A sale under ~a satisfied execution is void for want of legal 
authority to sell, and will not pass title. (Sherman v. Boyce, 
16 Johns. 446; Hammett vy: Wyman ef al., 9 Mass. 142; King 
vy. Goodman, 16 Mass. 64.) By analogy to the rule as above 
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stated, the authorities abundantly show that where the officer has 
once levied an execution on the personal property of the debtor 
sufficient to satisfy the debt, he can not legally make a subse- 
quent levy of that execution on other property, for the reason 
that the first levy is a satisfaction prima facie of the execution. 
(Clark v. Withers, 1 Salk. 823 ; Hoyt v. Hudson, 12 Johns. 208 ; 
Wood v. Torrey, 6 Wend. 563 ; Ladd v. Blunt, 4 Mass. 403.) 

The law attaches to the debt for the purchase money, as an 
incident thereto, a lien upon the lands sold, which may be enforced 
against the vendee and all subsequent purchasers under him with 
notice. 

The lien being but an 1 incident to the debt, the mssignment of 
the debt by Ely to Martin passed the incident just as the assign- 
ment of a note, secured by a mortgage, passes to the assignee 
the mortgage lien as an incident. 


Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment instituted by the plaintiff in 
the Ralls County Circuit Court against the defendant Briggs, 
who was in possession of the land; and, on motion, McPike, 
who claimed to own the same, was made a co-defendant. It is 
admitted that both parties claim to derive title from Briggs as the 
common source. The plaintiff’s claim originates in a deed from 
the sheriff of Ralls county, in which are recited several executions 
under which the sales were made. The judgments whence the 
executions were issued were all rendered in March, 1862, except 
one in favor of Rice, which was rendered in August, 1859, and 
one in favor of Proctor, rendered in August, 1860. The Rice 
judgment was against B. M. Briggs, the defendant, alone. The 
other judgments were all against B. M. Briggs and J. C. Briggs, 
and some of the judgments rendered in 1862 were against them 
in conjunction’ with other parties. 

The defendant McPike claims title under a deed of trust which 
was executed by B. M.- Briggs to Ralls as trustee, in January, 
1861, and recorded in March, 186]. He also claims by virtue 
of a purchase under execution, on a judgment against B. M. 
Briggs for a part of the purchase money of the land, in favor 
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of one Martin, against Briggs, which judgment was rendered 
specially against the land for the purpose of foreclosing the ven- 
dor’s lien. He contends that the judgment in favor of Proctor, 
which was older than the deed of trust, had been paid at the time 
of the sale of the B. M. Briggs land, and that, therefore, the 
sale of the sheriff was without authority, and carried no title as 
against him. The Circuit Court by its instructions sustained 
both of the positions taken by the defendant, and judgment was 
accordingly given for him. 

The first objection urged by the appellant against the ruling 
of the court below is that it was incompetent to introduce parol 
evidence to vary or contradict the recitals of the sheriff’s deed. 
The deed recites that the lands of both B. M. Briggs and John 
C. Briggs were set up and sold to satisfy the executions, but there 
is nothing to show which was sold first in the order of time. 

It appears that the land of John C. Briggs brought upward of 
$7,000, and that, after satisfying the Proctor judgment, there 
was more than $5,000 left to be distributed on the junior judg- 
ment. As the lands of both the Briggs’s were liable for the 
judgment of Proctor, it is material to the rights of the parties to 
know which land was first sold. 

I€ Proctor’s judgment was paid off and satisfied with the pro- 
ceeds of the sale arising from J. C. Briggs’ land, then the pur- 
chase by McPike of the land of B. M. Briggs, under the deed of 
trust, vested in him a good title, as the trust deed constituted a 
prior lien over all the judgments. 

To show that the lands of J. C. Briggs were first sold by the 
sheriff, the sheriff himself and several other witnesses who 
attended the sale were permitted to testify, and they state un- 
equivocally that such was the fact. There was also some evidence 
tending to show the contrary, but the fact was for the jury. The 
only question for this court to decide is whether the evidence 
was admissible. 

The counsel for the appellant has referred us to several cases 
in the New York Reports, which seem to sustain the position 
assumed by him as to the inadmissibility of the testimony. 

The case of Jackson v. Roberts, 7 Wend. 88, which purports 
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to follow certain cases in Johnson’s Reports, decides the very 
question presented here in favor of the views of the appellant. 
That case holds that Where a sheriff had two executions, on which 
he sold four several distinct parcels of land, and the first two 
parcels described in his deed brought an amount more than suffi- 
cient to satisfy the older execution, and no sale was valid under 
the junior execution ; still the last two parcels were legally sold, 
and passed by the sheriff's deed to the purchaser, the sheriff stating 
in the deed that the seizure and sale were by virtue of both 
executions. It was declared by the court that it was not allow- 
able to a third person collaterally to introduce evidence to show 
that the sale was had only by virtue of and under one execution. 
This case was afterward taken to the Court of Errors, where 
the judgment was affirmed, the court standing eleven for affirm- 
ance and nine for reversal. Senators Edmonds and Seward 
delivered dissenting opinions, and the former, in a very able 
opinion, discusses the question on principle and reviews the 
authorities, and I think satisfactorily shows that the conclusion 
arrived at by the majority was founded in mistake. 

In Carver v. Jackson, 4 Pet. 1, it is laid down generally, that 
a recital of one deed in another binds the parties and those who 
claim under them. Technically speaking, it operates as an 
estoppel and binds parties and privies — privies in blood, privies 
in estate, and privies in law. But it does not bind either 
strangers or those who claim by title paramount to the deed. It 
does not bind persons claiming by an adverse title, or persons 
claiming from the parties by title anterior to the date of the 
reciting deed. This principle was re-asserted in Crane v. Lessee 
of Morris, 6 Pet. 598, and it was said that the general rule was 
that a recital of one deed in another bound the parties and those 
who claimed under them by matters subsequent. 

In the case of Penrose v. Griffith, 4 Binn. 281, it is laid down 
that a deed containing a recital of another deed is evidence of the 
recited deed, against the grantor and all persons claiming by title 
derived from him subsequently. But it is not evidence against 
one who claims from him by title prior to the deed which contains 
the recital, nor is it evidence against a stranger. It was there- 
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fore decided that recitals of certain mesne conveyances contained 
in a patent from the Commonwealth to A. were not evidence of 
those conveyances against B., who claimed under a warrant from 
the Commonwealth prior to the patent. 

The grantor in a deed is considered as having acknowledged 
under seal and in writing the existence of the matters which he 
recites, and he is estopped from denying so solemn an admission. 
‘Hence it can be evidence only against himself and against those 
who affirm and sanction his admission by claiming under the deed 
which contains it. It can not be evidence against strangers or 
against those whose claim is adverse. 

The language of Judge Edmonds seems to me to be the correct 
doctrine. He says: ‘‘ I have, then, arrived at this conclusion upon 
the just exception that it would be highly dangerous to the rights 
of property to permit the recital in a sheriff’s deed to be conclu- 
sive evidence against all the world of the facts contained in it; 
that such recital is an admission of the parties to the instrument, 
and, as such, binding only on those parties and others claiming 
under it; that the recital is a necessary part of the deed only so 
far as it is a statement of the authority under which the sheriff 
. acted in selling ; that that authority is a matter resting in pais ; 
and that whether he did or did not sell under an execution is 
matter to be proved by evidence out of the deed, and may be 
disproved by such evidence.” 

If a judgment be satisfied, the power to sell under it ceases ; 
and should a sale take place under it, the purchaser will acquire 
no title. (Weston v. Clark, 5.Wood v. Calvin, 2 
Hill, 566; Jackson v. Anderson, 4 Wend. 474; Sherman v. 
Boyce, 15 Johns. 543 ; Jackson v. Caldwell, 1 Cow. 622; Ham- 
matt v. Wyman, 9 Mass. 138 ; King v. Goodwin, 16 Mass. 63.) 

When property enough is sold to satisfy the oldest execution, 
. there is nothing to justify the officer in selling more under it. 
When the sheriff has but one-execution in his hands, there can 
be no doubt that it is-satisfied the instant that he has raised 
enough to pay it. After he has sold enough to satisfy the execu- 
tion, he can not still go on and sell more of the defendant’s 
property. When the sheriff sold sufficient of the J. C. Briggs 
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property to satisfy the Proctor execution, the levy as to the B. 
M. Briggs land was then functus officio. It had spent its force 
and was exhausted. 

When an execution has performed its office by extracting full 
satisfaction from a portion of the debtor’s property, it can not 
have sufficient life and vigor left to deprive him of the residue 
and transfer the title from him to another. I think it may be 
stated as the safest rule that where it appears on the face of the’ 
deed or is shown by proof aliunde that certain of the premises 
were sold by virtue of one or more executions, after such execu- 
tions were satisfied by the sale of other property, the deed as to 
such premises so subsequently sold is void and inoperative. As 
to the first point, therefore, I think the court committed no error ; 
and as this is decisive of the case, it becomes immaterial to 
inquire whether McPike strengthened his title by buying in the 
premises when they were sold to satisfy the vendor’s lien. Mar- 
tin, who brought the suit to enforce the lien, was the assignee of 
Ely, who sold the land to B. M. Briggs. And it is doubtful 
whether the assignee of a note given for the purchase money 
acquires by such assignment the lien which the vendor himself 
had. There is a conflict in the authorities on this question, and . 
the case does not require that we should express any opinion upon 
it. But when Ely sold the land to B. M. Briggs he took the latter’s 
notes, with personal security for the balance of the purchase 
money due; and it is the settled law in this State that where 
the vendor sells land and takes collateral security for the purchase 
money, he will be considered as waiving his lien upon the land 
conveyed. (Delassus v. Porter, 19 Mo. 425; Sullivan v. Fer- 
guson, 40 Mo. 79.) The taking of collateral security may not 
be conclusive evidence of a waiver of the lien; but if the vendor 
entertained a different intent, he must show it by satisfactory 
testimony. The court instructed in favor of the lien, without 
any evidence being introduced of the intention of the vendor to 
retain the same, and in this it erred. 

It is contended here by the counsel for the respondent that the 
lien had ceased to exist as to the Rice judgment, which was only 
$42.38. But this was not the point raised, nor the theory on 
which the case was tried in the court below. 
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The third instruction places the law in reference to the Rice 
judgment upon the same footing with that as applied to the 
Proctor judgment. It tells the jury that if the sheriff had in his 
hands the execution on the Rice judgment, and also executions 
on the various judgments rendered at the March Term, 1862, 
which were liens on said lands younger than and subject tu the 
trust deed; and if they found the sheriff sold the lands in con- 
troversy under the Rice execution, and all the executions issued 
on the judgments rendered in March, 1862, after the filing of the 
trust deed, and that said lands were sold in subdivisions or sepa- 
rate parcels, and that the first parcel sold realized more than 
enough to satisfy the Rice execution, the fact that the sheriff 
afterward continued to sell the other parcels under the Rice exe- 
cution, as well as the other executions on said younger judgments, 
did not operate to vest in the purchaser of said parcels a title free 
of the trust, but that under such circumstances the purchaser took 
title to the tracts or parcels sold after the sale of the first tract 
or parcel, under the executions other than the Rice execution. 

This instruction was unobjectionable and conformed to the law 
as previously announced in this opinion. Although the court 
erred in its instruction as to the vendor’s lien, because there was 
no evidence submitted to the jury on which to base the instruction, 
still the other questions are decisive and lead to an affirmance. 

Judgment affirmed. The other judges concur. 





Joun Tuomas, Appellant, ». CHARLES WHEELER, INTERPLEADER, 
ETC., Respondent. 


1. Depositions — Certificate to, what sufficient.—The certificate to a deposition 
stating that the witness was sworn to testify in the cause, that the deposition 
was reduced to writing and subscribed by him in the presence of the officer, 
on the day and between the hours (naming them) mentioned in the notice, is 
a sufficient compliance with the statute (Wagn. Stat. 526, 3 22). 

2. Evidence — Admissions of one in possession of property, explanatory of his 
possession, when proper.— The declarations or admissions made by one while 
in possession of property, explanatory of his possession—as that he holds 
it in his own right, or as a tenant or trustee of another—are admissible in 
evidence because they explain the character of the possession, and also as a 


part of the res gestae. 
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Appeal from Livingston Court of Common Pleas. 
Broaddus, Pollard § Wait, for appellant. 
J. McFerran, for respondent. 


Waener, Judge, delivered the opinion of the court. 


The plaintiff, Thomas, having obtained judgment against John 
Wheeler, garnished Patterson for the purpose of procuring satis- 
faction of his debt. Charles Wheeler appeared and filed his inter- 
pleader, and claimed that the debt of Patterson was due and 
owing to him, and not to John Wheeler. It appears from the 
record that John Wheeler sold to Patterson a certain piece of 
land, and in payment, at the request of the said John Wheeler, 
Patterson executed his promissory notes to Charles Wheeler to 
satisfy a pre-existing indebtedness which, it is alleged, John owed 
to Charles. The issue was whether these notes were not made 
payable to Charles for the purpose of defrauding the creditors 
of John, and whether John really owed Charles a valid and sub- 
sisting debt. There were two trials in the court below, and in 
each, by their verdict, the jury found in favor of the interpleader, 
sanctioning the good faith of the transaction and awarding the 
notes to him as the rightful and absolute owner. 

The record is bungled and confused, and principally taken up 
with facts which it is not our purpose to review. There are many 
points of law presented, some of which are not properly saved, 
and others utterly unworthy of consideration. The main ones, 
however, which have any bearing on the merits, will be examined. 

It is insisted, first, that the court erred in not sustaining the 
motion of the plaintiff to suppress certain depositions. There is 
no objection to the notice given, and a commission was regularly 
sued out. The caption to the deposition states that the witnesses 
were produced, sworn and examined pursuant to the commission 
and notice, and at the place designated in the notice. The officer 
taking the depositions, in his certificate appended to each deposi- 
tion, certifies to the residence of each witness, that the witness 
was sworn to testify in the cause, and that the deposition was 
reduced to writing and subscribed by him in the presence of the 
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officer on the day and between the hours (naming them) men- 
tioned in the notice. This, I think, was a sufficient compliance 
with the statute, and I see no error in the ruling of the court. 
(1 Wagn. Stat. 526, § 22; Jolliffe v. Collins, 21 Mo. 338; Moss 
v. Booth, 34 Mo. 316.) 

The next objection insisted upon is that the court erred in not 
striking out certain parts of the depositions. The same objection 
was made to like testimony adduced on the trial from the witnesses 
who gave evidence in the cause, and the whole subject may 
therefore be considered under one head. It seems that Charles 
Wheeler was the son of John Wheeler, and that he claimed to 
own and possess certain personal property in his own right. John 
Wheeler kept the property for some time and then converted it to 
his own use, and he had the notes from Patterson made payable 
to Charles in satisfaction of his claim. The evidence objected 
to, and which the court admitted, was the declarations of John 
Wheeler whilst in possession of the property, as to the capacity 
in which he held it, and that it belonged to his son Charles. 
The declarations or admissions of one in possession of property, 
explanatory of his possession—as that he holds it in his own 
right, or as a tenant or trustee of another—are admissible 
evidence because they explain the character of his possession. 
(Darrett v. Donnelly, 38 Mo. 492, and cases cited.) The decla- 
rations here made, cotemporaneous with the possession and while 
it continued, were also admissible as part of the res gestz. 
(Boyden v. Moore, 11 Pick. 363. ) 

The above are the only points raised which require any par- 
ticular notice. The whole merits of the case depended upon the 
facts. The evidence was all submitted to the jury, and they 
found that the transaction was not in anywise tainted with fraud, 
and that the notes were justly the property of the interpleader. 
As usual in these cases, there were about six times as many 
instructions given as there was any need for. As the issues were 
plain and simple, two or three instructions would have presented 
the case much more intelligently before the jury than a dozen. 
The instructions of the court were sufficiently favorable to the 
appellant. As a whole, taken together, they presented the ques- 











866 ST. JOSEPH. 


Stewart v. Severance et al. 





” 





tion of ownership, and also of fraud, with fullness and fairness, 
and left no reasonable ground for complaint. 

The case was fairly tried, and as two juries, after hearing all 
the evidence, have agreed that the property belonged to the 
interpleader, it is time that the controversy was ended. 

Judgment affirmed. The other judges concur. 
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Rosert M. Stewart, Appellant, ». JoHN SeveRANcE ef ai., 
Respondents. 


1. Judgment affirmed. For the facts in the case, and questions of law origi- 
nally arising therein, see same case in 48 Mo. 822. 


Appeal from Fifth District Court. 
Strong § Chandler, and Hall § Oliver, for appellant. 


Bassett §& Van Waters, Vories § Vories, and Grubb, and 
E. C. Hill, for respondents. 


Waenzr, Judge, delivered the opinion of the court. 


This case was before this court on a former occasion (43 Mo. 
322), where the facts sufficiently appear, and where we endeavored 
to lay down the principles of law which must guide and control 
its decision. The only question now presented arises upon the 
evidence, and is whether any improper practices were indulged jn 
at the sale which would justify its being set aside and authorize 
a court in granting the relief prayed for in the petition. 

It is unnecessary, and would promote no useful purpose, to 
review the evidence in detail, but a careful inspection of the 
record has fully convinced us that the facts entirely fail to make 
out a case which would warrant an interference with the decree 
which was rendered in favor of the defendants in the court below. 
Had the case been rested on the testimony adduced for the plain- 
tiff there would have been an utter failure to show such misrepre- 
sentations or collusion as would have authorized the avoidance of 











FEBRUARY TERM, 1871. 367 





Stewart v. Severance et al. 





the sale. A few of the more prominent points may be noticed 
without attempting to minutely describe the whole. 

According to the statement of Carter, there was nothing more 
than an informal understanding that if anything was left after 
indemnifying the sureties on the bond, it should be applied to the 
benefit of the plaintiff. And he says that although he stated to 
some parties at the time of the sale that such was the object, 
still he does not know that any one ceased or was deterred from 
bidding in consequence thereof. He admits that in the general 
depression that was then prevailing, real estate had scarcely any 
marketable value, and in this he is borne out by all the testimony 
in the cause. He also states that there was no agreement to bid 
in the property for the plaintiff’s benefit, and that it was the 
understanding between the parties interested that if the property 
brought enough to indemnify them and save themselves harmless, 
it might go. Severance and Weakly got the deed to the land 
because they paid the money. 

The witnesses, Turner and Owens, both state that they would 
not have bid on the property unless they could have got a good 
title; and it is clearly shown that the lots which Turner desired 
to have were largely encumbered ; whilst the evidence of Owens 
shows that he was not willing under the circumstances to pay 
more for the lots than they were sold at, and that he contented 
himself with making a few nominal bids; and as Carter and Vories 
continually overbid him, he did not get any of the property. I 
have been unable find anything in the record to warrant the con- 
clusion that he refrained from entering into competition at the 
sale from motives of benevolence or on account of any particular 
sympathy for the plaintiff. 

Severance, who was ealled as a witness and testified for the 
plaintiff, positively denies that there was any understanding what- 
ever that anything was to be saved for the plaintiff. He says 
that the parties were only desirous of saving themselves from any 
loss as sureties on plaintiff’s bond, and that the property was the 
only thing that they could look to for indemnity ; that he tried to 
get persons to bid in the property and make it pay enough to dis- 
charge the obligation, but no one was willing to incur the risk ; 
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that when they agreed upon a schedule of prices for the purpose 
of making the property bring sufficient to satisfy the demand, his 
instruction to Carter, who did the bidding, was that if any one bid 
over the amount specified, to let him have the property. After 
the property was struck off to him he went to several persons and 
tried to get them to furnish the money and take the property at 
the prices which he had bid, but no one would do so; and he 
finally induced Weakly to take half and pay half the purchase 
money, and the deed was accordingly made to him and Weakly. 

This testimony is of the utmost importance, as showing how 
the purchase was looked upon at the time, and the difficulty of 
getting people to invest money in real estate at any price, and 
stands wholly uncontradicted. Allen H. Vories, an intelligent 
attorney, and who was plaintiff in the execution, was at the sale 
throughout, and testifies to its fairness. He kept the minutes of 
the sale, and heard nothing said to repress bidding or prevent 
competition. As.there were a large amount of taxes unpaid and 
the property was encumbered by mortgages, he apprehended that 
it would not bring enough to satisfy his claim. He therefore 
fixed a price on each lot sufficient to make the aggregate pay off 
the debt, and in nearly every instance Carter overbid him and 
bought in the property for Severance. 

The above are the leading points in the evidence. A good deal 
was introduced which was merely cumulative of the foregoing, and 





more in relation to the value of the property. At the time the _ 


property was sold the country was in the midst of civil strife and 
contention. Everything was depressed, and there was little or no 
sale for property. Nearly all of the real estate in controversy 
was unimproved and heavily encumbered, and liable for several 
years’ unpaid taxes, and was considered at the time unmarket- 
able. The sale was a forced one, and the defendants had no 
control over it. Severance was on Stewart’s bond, and his only 
resort to save himself from liability on his obligations was to make 
the property bring the amount for which he was bound as security. 
The evidence shows that the prices at which the property sold left 
a small balance still due, which he paid. There is nothing, as 
far as inadequacy is concerned, to impeach the sale; for when we 
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take into consideration the liens that were outstanding on the 
property, it brought as much as is customary at such sales, and, 
some of the witnesses state, more than other property selling at 
that time. 

From an attentive perusal and consideration of the whole case, 
there is nothing to show that any improper means were resorted 
to, that there was any connivance or fraud practiced for the 
purpose of cheating or overreaching the plaintiff, or that the sale 
was conducted otherwise than with fairness and honesty. Where- 
fore I think the judgment should be affirmed. The other judges 
concur. 





.) > 


Micuag. Hickey, Respondent, v. Josoua H. Drake, Appellant. 


1. Practice, civil —Chancery, issues in, opinion of the jury may be taken 
touching, etc.—In the progress of a chancery proceeding the chancellor has 
the undoubted right to take the opinion of the jury on one or all of the issues 
arising in the cause. He may adopt their conclusion, but is not bound by it. 

2. Equity—Vendee of land, mistake by, good ground for setting aside the 
contract, when.—A mistake on the part of the vendee, when he makes a con- 
tract for the purchase of land, relying on the false representations of the vendor, 
is good ground for rescinding it. 


Appeal from Livingston Court of Common Pleas. 


L. T. Collier, for appellant. 
Broaddus § Pollard, for respondent. 
Waener, Judge, delivered the opinion of the court. 


The petition was in the nature of an equitable suit to procure 
the rescission of a contract and the cancellation of certain deeds 
and notes made in conformity therewith. 

It is alleged by the respondent, Hickey, that on the 19th day 
of November, 1868, he entered into a contract with the appellant, 
Drake, whereby Drake agreed to sell him the northwest quarter of 
section 30, also the southwest fourth of the southwest quarter of 
section 19, all in township 57, range 23, in Livingston county, 
for the consideration of $1,716, of which amount $80 was paid 
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down, and $420 to be paid in fifteen days thereafter, at which 
time Drake was to make to him a good and sufficient deed for the 
premises, upon condition that he would make and deliver to Drake 
three good promissory notes, dated November 19, 1868, bearing 
ten per cent. interest, due respectively in one, two and three 
years, for $405 each, the same to be secured by a deed of trust 
on the real estate sold. There is an averment of compliance with 
all these terms by Hickey ; and it is stated that Drake, in-writing 
the agreement and the deed, inserted therein the southeast quarter 
of the southeast quarter of section 24, instead of the southwest 
quarter of the southwest quarter of section 19; that the last 
described tract of land was good timber, and was the inducement 
to the purchase of the whole, as the other piece was prairie and 
was not valuable without the timber; that the forty-acre tract 
actually conveyed was not worth as much by $800 as the tract 
contracted for; that at the time Drake sold Hickey the southwest 
quarter of the southwest quarter of section 19 he did not own the 
same, and well knew that he was not the owner of the same, but 
falsely and fraudulently represented that he was such owner for 
the purpose of inducing Hickey to buy the northwest quarter of 
section 30, the other piece of land contracted for. 

The answer admitted that Drake was not the owner of the 
southwest quarter of the southwest quarter of section 19, but 
denied that there was any mistake or fraud or misrepresentation. 
To this answer there was a replication. 

Upon the hearing of the cause the court framed and submitted 
to the jury the following issue: ‘* Did the defendent (Drake) on 
or about the 19th day of November, 1868, sell to the plaintiff 
(Hickey) the southwest quarter of the southwest quarter of sec- 
tion 19, township 57, range 23, situated in Livingston county, 
Missouri, instead of the southeast quarter of the southeast quarter 
of section 24, township 57, range 24, in said county and State ?”’ 
The jury, after hearing the evidence, by their verdict responded 
in the affirmative and found that the sale was for the southwest 
quarter of the southwest quarter of section 19, instead of the 
southeast quarter of the southeast quarter of section 24, the land 
actually conveyed. The court then rendered its decree, in con- 
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formity with the prayer of the petition, ordering the delivery up 
and cancellation of the notes and deeds —re-investing the title in 
Drake — and gave judgment for the recovery back of the money 
paid by Hickey. 

It is contended that the finding of the jury did not justify the 
decree, and the court erred in making the same without hearing 
further testimony. But the case shows that the testimony was 
allin. The issue submitted and the finding of the jury did not 
cover the entire case, but that was not essential. 

In the progress of a chancery proceeding the chancellor has the 
undoubted right to take the opinion of a jury on one or all of the 
issues arising in the cause. He may adopt their conclusion, but 
is not bound by it. The question submitted in this case was a 
leading one, and the finding of the jury was merely an aid to the 
judge trying the cause, but did not prevent his passing on what 
bearing the evidence might have on the other branches of the case. 
The main fact being found, the others seemed to flow almost 
necessarily as a corollary. . 

The evidence places the rightfulness of the decree beyond all 
question. It shows that Hickey was a stranger residing in Illinois, 
and that he relied solely uffon the representations of Drake as to 
the boundaries of the land and what land was included in the 
purchase. Drake went with him and pointed out the lines and 
located the corners. Hickey expressed his great satisfaction at 
the excellence and character of the timber, and congratulated 
himself upon having a sufficient quantity to fence his prairie and 
build his house. Drake kept up the delusion, and Hickey was 
never made aware of the deception till he moved on the premises 
and commenced cutting the timber, when he was stopped by the 
lawful owner and warned against proceeding further. His great 
inducement to the purchase thus utterly failed. Where there is a 
clear mistake it is always a ground for rescinding the contract or 
for refusing to enforce its specific performance. A mistake by the 
plaintiff, where he made the contract relying on the representa- 
tions of the defendant, is surely a good ground for rescinding it. 

Under all the circumstances we think the case was rightfully 
decided, and that any other decree would have been inequitable. 

Judgment affirmed. The other judges concur. 
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Tomas Dieman, Appellant, v. WrL1aM McCotium, Respondent. 


1. Lands and land titles — Conveyances — Equitable title. — The general rule 
is that a purchaser must at his peril inquire into the state of his grantor’s 
record title, since he will be affected with constructive notice of all duly- 
recorded conveyances by his grantor affecting the same; and the rule will hold 
as to the vendee of equitable title merely, as where the holder of a title bond 
for the conveyance of land gives his deed of trust to secure the purchase 
money, and before foreclosure sells and delivers to another the title. It makes 
no difference that in such a case the grantor had vested in himself no title of 
record. 


Appeal from Livingston Court of Common Pleas. 
Broaddus § Pollard, with C. H. Mansur, for appellant. 


I. Malkin’s bond to Young gave Young an equity in the prop- 
erty. (Wagn. Stat. 277, §§ 24-26; Truesdale v. Callaway, 6 
Mo. 605; Woodward v. Van Hay, 45 Mo. 300.) 

II. Respondent made two purchases of the property: one of 
Williams’ equity, and the other of the legal title from Malkin. 
His purchase of Williams’ equity was accompanied by the actual 
possession of the bond from Malkin to Young, and by Young 
assigned to Williams. From this he had actual notice of the 
source of Williams’ title, and, by the record of the deed of trust 
given by Williams for the benefit of Young, he had constructive 
notice of appellant Digman’s claim, of whi¢h he must inform 
himself at his peril. (Adams v. Cowherd, 80 Mo. 458; Gibson 
v. Lair, 37 Mo. 188; 1 Sto. Eq. Jur., § 895.) 

Ill. Respondent not only purchased with such notice as the 
statute imparts by the record of the deed of trust, but by his 
possession of the title bond he had such information or knowledge 
as to require him to investigate the condition of Williams’ equity 
at his peril, and such as to preclude him from claiming a want 
of notice of the equity of appellant as the assignee of Young. 
(Adams vy. Cowherd, supra; 1 Sto. Eq. Jur. 400; Speck v. 
Riggin, 40 Mo. 405.) Respondent, then, holds the legal title 
as a trustee for the benefit of appellant, and can be made to 
convey it to appellant, or in lieu thereof the court can do it for 
him. (6 Mo. 605; 1 Sto. Eq. Jur., § 395; Wagn. Stat. 1056, 
§§ 27, 29.) 
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James McFerran, for respondent. 


I. The deed of trust, when filed for record and recorded, 
was not notice to the respondent as grantee of Malkin, under 
whom he claims title. (Crockett & Resque v. McGuire, 10 Mo. 
37.) 

Ii. The evidence fails to connect the respondent with any 
fraud, or to show any actual notice of appellant’s claims to the 
respondent, at or before his purchase and payment of the pur- 
chase money ; and the court below having found for the respondent 
upon the evidence, its judgment should be affirmed. (20 U. S. 
Dig. 169; 29 Ga. 485; 25 U. S. Dig. 92, § 68; 18 U. S. Dig. 
122; Martin v. Wright, 21 Ga. 504.) . 


Currigk, Judge, delivered the opinion of the court. 


This is a proceeding by petition in equity to divest the defend- 
ant of title to the premises described in the petition, and to vest 
the same in the plaintiff. The case discloses the following facts : 
In May, 1868, one Malkin, who was then the owner, bargained 
the premises to one Young, executing to him the usual title bond, 
and taking from him the latter’s note at two years for the pur- 
chase money. Young subsequently assigned the bond to one 
Williams, who, for a valuable consideration, sold and delivered it 
to the defendant, Williams at the time being in possession. The 
defendant thereupon paid Malkin the original purchase money 
and interest, surrendered the bond, and took from Malkin a deed. 
in fee. Before this transaction, however, and prior to the defend- 
ant’s purchase of Williams, the latter had conveyed in trust all 
his right, title and interest in the premises to secure a portion of 
the purchase money in the transaction between him and Young. 
The conveyance was by a deed of trust in the usual form, which 
was duly executed, acknowledged and recorded prior to the 
defendant’s purchase. The plaintiff claims under this deed, 
having purchased at the trustee’s sale. He brings into court and 
tenders to the defendant the amount paid by him to Malkin, with 
the accrued interest, and asks that the defendant be divested of 
title, and that the same may be vested in him. 
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It is averred that the defendant purchased with full notice of 
the deed of trust, and that is the principal matter to be inquired 
into. The deed was on record, and the defendant, according to 
the plaintiff’s view, must be presumed to have searched the 
records and come to a knowledge of the contents of the deed. 
The defendant is sought to be affected with constructive notice 
from the fact that the instrument was duly recorded. The generai 
rule on this subject undoubtedly is that a purchaser must at his 
own peril inquire into the state of his grantor’s record title, since 
he will be affected with constructive notice of all duly-recorded 
conveyances by his grantor affecting that title. I am aware of 
no exception to this rule, although it has repeatedly been decided 
that a purchaser is not affected with constructive notice of any- 
thing that does not lie within the course of the title with which he 
is dealing, or that is not in some way connected with it; or as 
Judge Scott expressed it in Crockett vy. Maguire, 10 Mo. 34, the 
‘* registry of a deed is only evidence of notice to after-purchasers 
from the same grantor ;” that i m from the — in the regis- 
tered deed. 

In the case now before the court, Williams, the grantor in the 

recorded deed of trust, was the defendant’s vendor, as respects 
the equitable title to the premises in contest. That title passed 
from him to the defendant in virtue of the transaction between 
them ; that is, by the sale, receipt of the purchase money, and 
delivery of the bond. Had Williams passed the title by deed, he 


.would have been the defendant’s technical grantor as well as 


vendor. But the form of the conveyance does not affect the 
substance of the transaction. Williams had an interest in the 
property to convey. He still held the equitable title, subject to 
the encumbrances, for the deed of trust had not then been fore- 
closed. That title he passed to and vested in the defendant. Is 
he not to be regarded as the grantor of that interest? As between 
Williams and the defendant they were dealing with the equitable 
title and nothing else. As respected the recorded condition of that 
title, was it not as much the business of the purchaser to search 
the record as though he had been negotiating for the legal title? 
Where is the difference in principle ? 
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The case is confused by connecting Malkin with the transaction 
between Williams and the defendant, but he had no concern with 
the equitable title. That had passed from him and was beyond 
his control. For the purposes of this investigation the case stands 
substantially as though Williams had conveyed his equity by deed 
and Malkin had not conveyed at all. Suppose the transaction 
had taken that form, what would have been the rights and rela- 
tions of the parties? Suppose, further, that the plaintiff had 
purchased at the trustee’s sale under the deed of trust, just as the 
evidence shows he dig, and the contest were between him and the 
defendant as to which of them held the equitable estate. In the 
condition of things supposed, we should have no concern with the 
legal title. That would be out of the case, and our attention 
would be directed to the equitable estate alone and the relations 
of the parties to that estate. The inquiry would be, who has the 
better title? Did the equity pass under the first deed, or under 
the second? Unquestionably the title passed by the first deed, as 
between Williams and his first grantor. A second deed could 
avail nothing as against the first, the first being of record, unless 
peculiar virtue was impressed upon the second conveyance in 
consequence of its being accompanied by the bond. Assume that 
the bond, in connection with the subsequent conveyance, carried 
the title as against the first, unless the second grantee had notice 
of the prior deed. This brings us back to the question of con- 
structive notice evidenced by the record of the first conveyance. 
In dealing with equitable titles and interests in real property, 
is the purchaser bound at his peril to look into the state of his 
vendor’s title as shown by the registry of deeds? I perceive no 
sufficient reason for making a distinction in this respect between 
legal and equitable estates. Under our system of registration, 
careful and prudent men, whether purchasing a legal or equitable 
interest in real property, search the records to ascertain the state 
of the vendor’s title, and courts act upon the assumption that 
such searches are made. 

In Leiby v. Wolf, 10 Ohio, 85, the court say: ‘* Whenever the 
state of the title on record would leada searcher of encumbrances, 
who was using common prudence and care in investigating the 
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title, to the knowledge of a fact, the law assumes that he acquired 
a knowledge of it. A purchaser, therefore, from Wolf” (the 
vendor), the court declares, ‘‘ ought to have all conveyances 
from Wolf existing on record at the time of his purchase.” 

The principle announced by the Ohio court is a correct one, and 
I perceive no adequate ground for restricting its application to 
legal estates. I find no decided case where any such limitation 
has been made or suggested. An application of the principle to 
the facts detailed is decisive of the case now under consideration. 
If the defendant searched the record of deeds with common pru- 
dence and care, he must have found the deed of trust under 
whieh the plaintiff claims, and thus come to a knowledge of its 
contents. If he neglected to make such search he assumed the 
risk of it and must take the consequences. 

It is no objection to this view that Williams had vested in him- 
self no title of record. That happens more or less frequently in 
regard to legal as well as equitable estates. Titles are acquired 
as well by adverse possession as by deed. So, a party may hold 
a title in fee under an unrecorded deed. If a party has in fact 
a title, whether of record or not, he may encumber it, and that 
may be shown by the record. Prudent men will make the proper 
search preliminary to their purchases. The law presumes that 
they do so, and courts, as has already been remarked, act upon 
that presumption. This is the undisputed doctrine in relation to 
legal titles, and we are furnished with no decided case, dictum 
or reason, against applying the rule to equitable as well as legal 
titles and interests. 

Parties acquire large interests in real property which are 
founded alone in equity. These interests, as has not been ques- 
tioned, are vendible, and may be mortgaged, as real estate. 
Even the interest of a mortgagee may be mortgaged, and the 
mortgage of such interest is regarded as something more than the 
mere assignment of a chose in action. So it has been held that 
one in the possession of land under a contract of purchase, as was 
Williams in the case at bar, may mortgage the same, and his 
mortgagee may go on and.complete the contract and take the 
title tohimself. (See 2 Washb, Real Prop., 3d ed., p. 42, § 6, a; 
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Whitney v. Buchman, 13 Cal. 5386; Parkist v. Alexander, 1 
Johns. Ch. 398-9; Henry v. Davis, 7 Johns. Ch. 40; Attorney- 
General v. Purmort, 5 Paige Ch. 620; 1 Sto. Eq., 9th ed., 
§ 403, note 6.) 

Williams, then, at the time he executed the deed of trust under 
which the plaintiff claims, had a mortgageable, equitable interest in 
the premises described in the deed. The deed was duly executed, 
acknowledged and recorded, and vested in the grantee the gran- 
tor’s equitable title, subject to redemption. The instrument was 
placed on record for the purpose of giving to after-purchasers 
notice of the encumbrance. If the defendant searched the records, 
as a prudent man should, he must have acquired actual knowledge 
of the deed and its contents, as shown by the record. If he 
neglected this reasonable precautionary search, the consequences 
of that neglect he must bear. It would be unjust to visit them 
upon an innocent third party. The registry of the deed affected 
the defendant with constructive notice of its contents. He must 
be treated as having purchased with notice. The case was tried 
and decided upon an opposite theory. The judgment will there- 
fore be reversed and the cause remanded. The other judges 
concur. 
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